
 
515 2nd Street, NE 

Washington, DC 20002  
Phone: 202-547-0899  

Fax: 202-547-6348  
www.theciaa.org 

 

 

Version 1 – Nov. 19, 2021 

DEMONSTRATING NEED FOR A WAIVER OF 85% RULE  

OF DAIRY IMPORT LICENSING REGULATIONS 

Section 6.23(c)(2) of the Dairy Import Licensing Regulations provides an exception for 

when a license holder is unable to meet the 85% annual quota-usage requirement (“85% Rule”). 

7 C.F.R. § 6.23(c)(2). Specifically, the exception provides that: 

[T]his section will not apply where the licensee demonstrates to the satisfaction of the 

Licensing Authority that the failure resulted from breach by a carrier of its contract of 

carriage, breach by a supplier of its contract to supply the article, act of God or force 

majeure. Id.  

In recent years, dairy import license holders have faced issues meeting the 85% usage 

requirement due to circumstances out of their control.  In particular, failures by suppliers to fill 

orders for product and major issues related to shipping delays by ocean freight companies due to 

weather, pallet shortage, and imbalances in worldwide cargo demands and shipping capacity have 

caused dairy import license holders to miss their 85% usage requirement.  With the ongoing 

COVID-19 pandemic and increasing occurrence of weather-related disasters associated with 

global warming, these significant delays and product shortages are expected to continue. 

Each request for a waiver of the 85% Rule is highly context specific and is evaluated by 

the U.S. Department of Agriculture’s Dairy Import Licensing Program (“the Program”) on a case-

by-case basis.  In particular, the regulations do not define the terms “act of God” or “force 

majeure,” nor provide examples.  A breach of contract can occur when a party fails to perform 

one's own promise, by repudiating the agreement, or by interfering with another party's 

performance. 

Based on the ongoing needs of members, CIAA has developed the following lists of 

documents and information that will be helpful to demonstrate the conditions for an exception to 

the 85% Rule exist.  The following sections provide documentation to substantiate: 

• There is a contract between a supplier and an importer, and that there was a breach 

of that contract; 

• There is a contract between a carrier and importer and that there was a breach of 

that contract; 

• Conditions or circumstances that CIAA believes demonstrate an act of God or force 

majeure exist. 

Please note that the discussion provided below is based on the best information available 

to CIAA.  Following this guidance does not guarantee that the Program will issue a waiver of the 
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85% Rule, even if all the recommended documents and information described below is provided 

to the Program.  

Breach by a Supplier 

The following documents can demonstrate that a contract exists between a supplier and a 

license holder: 

• Supply Agreement that includes any specific purchase quantities of product.  

• Purchase Order for a specific amount of product and/or indicating specific time the 

product will be ready for shipment or delivery.  

• Commercial Invoice from producer of product.  

• Letter of Credit between Buyer and Seller. 

The following documents or information can demonstrate that a supplier in breach of a 

contract with a license holder: 

• Communications between Buyer and Seller regarding inability to supply product in 

ordered quantities.  

• Bill of Lading reflecting the amount of product actually shipped to Buyer.  

• Commercial Invoice regarding amount of product paid for by Buyer.  

It is important to note that the Program will not issue a waiver solely based upon historic 

orders from a supplier. License holders must demonstrate that product was actually ordered, or 

the supplier was under an obligation to provide a certain product or amount (i.e., a contract 

existed), and the supplier communicated that it could not meet the order (i.e., the breach).  

Breach by Carrier  

The following documents can demonstrate that a contract exists between a carrier and a 

license holder: 

• Carrier Service Agreement. 

• Freight Forwarder Service Agreement. 

• Correspondence documenting intended date of shipment (i.e., sailing or flight) and 

intended arrival at a U.S. port.  

The following documents or information can demonstrate that a carrier is in breach of a 

contract with a license holder: 
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• Documentation that shows intended date of shipping (i.e., sailing or flight) and actual 

date of shipping (i.e., sailing or flight).  

• Correspondence between Buyer, Freight Forwarder and/or Carrier communicating 

delays and potential reason for delays.  

• Correspondence between Buyer, Freight Forwarder, and/or Carrier demonstrating 

Buyer attempted to find alternative methods of transporting the product (i.e., alternative 

sailings or flights).  

• Carrier bulletins or other industry information demonstrating service disruptions.  

It is important to note that the Program typically does not provide a waiver merely due to 

late sailings or late arriving sailings of ocean carriers (including due to issues such as high seas), 

as those alone are generally not a breach of contract. However, as noted above, the Program will 

evaluate all waiver requests on a case-by-case basis and sailing delays could be considered a 

breach of contract depending upon the circumstances demonstrated by a license holder.  

Act of God and Force Majeure 

Act of God and force majeure are legal terms of art that generally excuse one party from 

failing to perform its obligations under a contract.  The inclusion of these terms in 7 C.F.R. § 

6.23(c)(2) serves multiple purposes.  This includes contracts where breach does not include the 

failure of a party to perform due to acts of God or force majeure.  These terms would also apply 

where conditions prevented parties from entering into a contract, or where a contract may not exist 

(such as with a closely affiliated or longtime supplier).  Whatever the conditions, based upon our 

reading of Section 6.23(c)(2), license holders should consider whether an act of God or force 

majeure creates an occurrence that causes the license holder to not meet the 85% Rule.   

Currently, the Dairy Import Licensing Regulations do not include a definition or guidance 

as to what constitutes an act of God or force majeure. In prior correspondence, the Program has 

cited the Black’s Law Dictionary (11th ed.) definitions for the commonly understood legal 

definition of the terms. Black’s Law Dictionary defines an act of God as: 

An overwhelming, unpreventable event caused exclusively by forces of nature, such as an 

earthquake, flood, or tornado, as well as phenomena that are exceptional, inevitable, and 

irresistible, the effects of which could not be prevented or avoided by the exercise of due 

care or foresight.  

Black’s Law Dictionary defines force majeure as: 

An event or effect that can be neither anticipated nor controlled; especially, an unexpected 

event that prevents someone from doing or completing something that he or she had agreed 

or officially planned to do. The term includes both acts of nature (e.g., floods and 

hurricanes) and acts of people (e.g., riots, strikes, and wars). 
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Based upon these definitions, force majeure generally encompasses most acts of God.  In 

the context of contracts between two parties, a non-performing party seeking to avoid its 

contractual obligation must demonstrate the existence of a force majeure event and that the party 

was unable to fulfill its contractual obligation despite reasonable efforts to do so. We believe that 

the Program would require license holders to similarly demonstrate that (1) an unforeseeable event 

occurred which prevented the license holder from meeting the 85% Rule, and (2) that the license 

holder took reasonable efforts to meet the 85% Rule despite the event.  

The following documentation may be used to demonstrate an act of God or force majeure: 

• Evidence of an act of God or force majeure will be context specific to the event. 

However, this could be demonstrated by news articles describing the event, 

communications from the supplier, carrier, freight forwarded or government describing 

the event.  

• Communications from the supplier, carrier, or freight forwarder stating that an order 

cannot be fulfilled or shipped due to the event.  

• Other documents that show the timing, the number of impacted people, parts, facilities, 

or essential infrastructure, and when the event is expected to conclude or be resolved.  

• Steps license holder took to find alternative means to meet the 85% Rule, such as 

finding alternative suppliers of a product or alternative means of shipping the product. 

Alternatively, the license holder will need documentation or evidence that there were 

no alternative means to meet the 85% Rule.  

Submitting a Waiver Request 

Waiver requests can be submitted via email to the Program. License holders should 

submit waiver request to the following individuals: 

Joseph Wereszynski 

Senior Policy Advisor  

Import Programs  

Joe.Wereszynski@usda.gov  

 

Abdelsalam (Salam) El-Farra 

Dairy Import Control Specialist  

(202) 720-9439 

abdelsalam.el-farra@fas.usda.gov  

 

Bettyann Gonzales 

Dairy Import Control Specialist  

(202) 720-1344 

bettyann.gonzales@fas.usda.gov  

 

Elizabeth Riley 

International Trade Specialist 

(270) 719-0727 

elizabeth.riley@usda.gov 

Note, USDA may ask for additional information to support a waiver request in addition to the 

information outlined above on a case-by-case basis.  


